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IN THE SUPREME COURT 
OF NEW SOUTH WALES 
COMMON LAW DIVISION 
5 FAGAN J 
THIRD DAY: WEDNESDAY 7 AUGUST 2019 
2017/00081825 - MARK JAMES DARWIN v GILLIAN LINDA NORMAN 


EX PARTE 


15 HIS HONOUR: Mr Olsen, did you want to interpose? 


OLSEN: Mr Mulherin, yes, | do. Before we do that, an issue arose in 
Brennock's evidence yesterday about other proceedings the defendant had 


AA commenced against Mr Brennock or Mr Dixon. My solicitor has gone through 
7T 20 the Court records, public available Court records, | think, and has produced a 
fe schedule of proceedings involving the parties, so | hand that up. 

HIS HONOUR: Have you had a chance to look at that already, Ms Norman? 
25 DEFENDANT: No, not yet. 


OLSEN: | don't seek to make anything of it, your Honour, except that it was an 
issue that arose in the evidence, and | think your Honour asked for it. 


30 HIS HONOUR: There has been quite a bit of reference in the evidence to 
other proceedings, so it is probably just as well that | should have evidence of 
what the other proceedings are, or were, that people have been referring to. 


OLSEN: | don't seek to make anything of it. 

35 
HIS HONOUR: | will just leave that with you for the moment, Ms Norman. Just 
check through it when you have a chance, if there is any discrepancy about it, 
to your observation. 


40 DEFENDANT: May | ask a question, please? 
HIS HONOUR: Yes. 


DEFENDANT: Will Mr Brennock be giving evidence again? 


45 
HIS HONOUR: No, witnesses come and they go. Examination-in-chief, 
cross-examination, re-examination, and then the witness is excused. 
DEFENDANT: | feel intimidated by his presence; is it possible that he may 
50 vacate the courtroom while other-- 
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HIS HONOUR: Why do you Say you feel intimidated by Mr Brennock? 
DEFENDANT: Because of my past experience. 
HIS HONOUR: What are you referring to? 


DEFENDANT: I'm referring to previous events that | consider to have been 
intimidating, and in his presence | feel intimidated. | don't feel able to, it affects 
me physiologically, | can't speak properly, and | would be able to give my 
evidence much better, | believe, if he was not present in the Court. 


HIS HONOUR: Ms Norman, that is not really a reasonable request. 
Mr Brennock is a party to the proceedings; he is one of two active plaintiffs, it is 
his proceeding. 


DEFENDANT: Very well. 


HIS HONOUR: He is entitled to be in Court to hear and see how the 
proceeding is conducted. 


DEFENDANT: Very well. 


HIS HONOUR: | wouldn't think that was a reasonable request. If there were 
any concern with respect to physical intimidation, | would arrange for a sheriff's 
officer to be present, and ensure that that shouldn't occur. 


DEFENDANT: No, no, that's certainly not the case. 


HIS HONOUR: It would be a very exceptional case where the Court would 
exclude one of the parties from the hearing, and particularly to hear the 
evidence of the other party who is to make a case of truthfulness about 
allegations of serious misconduct and dishonesty. So, | must refuse your 
application. 


DEFENDANT: | understand. 

OLSEN: | call Daniel M-U-L-H-E-R-I-N. 

HIS HONOUR: Ms Norman, you understand the way | am proceeding is that, 
although Mr Dixon's evidence has not concluded, we are interrupting that for 
the convenience of this witness; he will give his evidence-in-chief, you may 
cross-examine him, Mr Olsen may then re-examine him, then I will excuse him, 
and then we will go back to the evidence of Mr Dixon. 


DEFENDANT: Very well. 
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<DANIEL MULHERIN, INTERPOSED, AFFIRMED(10.12AM) 
<EXAMINATION-IN-CHIEF BY MR OLSEN 


Q. Your name is Daniel Mulherin? 
A. Yes. 


Q. Your address is Level 2, Kingscliff Central, 11-13 Pearl Street, Kingscliff in 
New South Wales? 
A. Work address, yes. 


Q. You are a senior project manager at Planit Consulting Pty Ltd? 
A. Yep. 


Q. Could you describe your academic qualifications, please, Mr Mulherin? 
A. | hold a bachelor's degree in urban and environmental planning, and I've 
worked with Planit Consulting for nearly 12 months, and other consultancies 
before that, for about three or four years. 


Q. Are you currently the project lead on the Nightcap Village development? 


A. Yes. 1 G. 1q DA Woo Gok led 


Q. On or around 15 May this year, did you submit a development application 
in respect of what is known as the Nightcap Village? N i 9 late 
A. Yes, a concept development application with Tweed Shire Council. T 


Q. Could you please open that folder in front of you, which is exhibit A, at 
page 424, please? Do you recognise the document there? 
A. Yes. 


Q. Could you explain what that document is, please? 
A. So, it's a statement of environment effects to accompany the concept 
development application for Nightcap. 


Q. What is the function of this document within the broader development 
application? 

A. So, this document considers the heads of consideration for making a 
proper development application with Tweed Shire Council. 


Q. When you Say it considers the heads of consideration, does it act as a 
mmary? 
; Gtively, yes. It goes through, summarises the consultants' reports, as 
well as providing those as addendums, and addresses the heads of 
consideration under the Planning Act. 


Q. You are the author of this document? 
A. Yes. 


Q. Could you turn to page 429, please, and read the first paragraph? 
A. Yep. 
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Q. This is an application for proposed multiple rural land sharing 
communities. Can you explain to his Honour, please, what a rural land sharing 
community is? 

A. So, ruralland sharing communities are defined under now the State 
Environmental Plann and Rur velopment 
or more dwellin j on a site, so It permits 
more than dwelling, acting as a community on a rural land site. 











Q. Are you aware of any other rural land sharing communities which have 
received approval in Australia? 

A. Yes. There's other - there's definitely other rural land sharing communities 
in other council areas. There's a few in Tweed Council. | don't know of those 
personally, but | know there are - | have read some documentation on some 
that have been approved in Tweed Shire Council. So, yeah, they are 
acknowledged by State Government through a State Planning Policy as a New 
South Wales required - well, desired residential outcome. 


Q. For the purpose of preparing this application, did you study any of the other 
rural land sharing communities which have currently received development or 
are up and running? 

A. Yes. So tweed Shire Council doesn't have specific controls for rural land 
sharing communities, but other councils do, so we did some investigation into 
Lismore City Council, for example, is a council that has implemented their own 
controls for rural land sharing, so, we studied some of the rural land sharing 
communities that have been proposed and approved in Lismore, in preparation 
to guide our controls for our development. 


Q. Was there a particular reason why communities in the Lismore Council 
area were considered for suitable for study? 

A. Lismore City Council actually undertook investigation in allocating sites 
suitable for rural land sharing communities. Tweed Shire Council hasn't done 
that, so, with Tweed Shire Council we fall back to the overarching State 
legislation as far as permissibility and we investigate whether lands are 
suitable on that basis. 


Q. Lismore is a neighbouring council area-- 
A. Yes. 

Q. --to tweed, isn't it? 

A. Yes. 


Q. Are there environmental similarities between the Lismore Council area and 
the Tweed Council area? 

A. Yes. Yes. So, rural land sharing communities are typically sought and 
promoted in areas with ecological significance where people can have back to 
basic style living arrangements in a shared community. So, the Tweed, sort of 
hinterland area offers that community very similarly to the hinterland areas 
around Lismore, Byron Bay. 


Q. The next sentence in that paragraph, you say, "The subject site currently 
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comprises 21 allotments commonly referred to as Nightcap and Bhula Bhula." 
In 
A. Yes. 


Q. Can you briefly describe for his Honour the land which is subject to this 
development? 
A. So, on the following pages, on page 431-- 


Q. Yes? 
A. --it's a sort of defined aerial map of the site and-- 


HIS HONOUR 





Q. 1500 noteres, is it? 


the lots. Yes, so page 465, this one clearly shows the extent of the site. So, 
when we refer to Nightcap and Bhula Bhula, Nightcap is the collective sort of 
blue, purple and green is what we term Nightcap. The two orange lots to the 
south are the ones referred to as Bhula Bhula. 


Q. So, this application in respect of the combined whole? 

A. Yes. So, the application is a concept for the purposes of guiding the future 
DAs across the entirety of the site. We didn't think it - when we were 
strategising through the best way to approach Tweed Council on this, we didn't 
think it fair to just lodge 21 individual application with no concept of how these 
tie in together and work collectively. So, we went through a concept 
development process, putting those lots together. 


. In that figure 38 on page 465-- 
Yes. 


. --there are a number of separate titles in there? 
Yes. 


. The cadastral boundaries are shown? 

Yes. So, obviously, the site outline is - we've placed that. The individual 
allotment boundaries are sort of the dark blue lines throughout and on a 
clearer image you can actually read the lot and DP numbers for each of the 
allotments. 


>o FO PO 


OLSEN 


Q. Have you received advice as to whether it's permissible under the relevant 
planning policy to amalgamate separate allotments into a single rural land 
sharing community development? . 

A. So, the idea of our concept was not to amalgamate these lots. It was to 
then guide and facilitate the future DAs for each of those individual allotments. 
So, there is a component with our original proposal for subdivision and then 
rural land sharing communities would apply under that concept to each of 
those individual allotments following. 
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Q. So, to clarify, is what we are really talking about a number of individual 
rural land sharing communities-- 
A. Yes. 


Q. --encompassed within a broader concept development? 
A. Yes. So, in taking that proposal, we went and got some legal advice from 


Storey & Gough Lawyers on what facilitates a concept and whether a concept 
can apply to multiple rural land sharing communities, because of the 


terminology through the policies that this falls under, it jumps between calling 
them the land and the site. So, we wanted to make sure that a concept 
development application could apply to the site being multiple lands and 
multiple allotments within and then that the following DA lodgements could 
apply individually and not be defined as "the site" and collectively. So, that 
was received from Storey & Gough and gave us that approval pathway 
forward. ae 


HIS HONOUR: Can you explain to me the relevance of this evidence? 


OLSEN: The relevance of the evidence is to establish that the proposal has 
been submitted for the Nightcap land which complies with the relevant 
planning controls. E ee 


HIS HONOUR: What's the relevance of that? 
OLSEN: That goes to prove the untruth of Ms Norman's imputations that - | 


apologise for that, your Honour - that this is land on which development is not. 
permissible. Or Ore 


eo a aE a 


HIS HONOUR: Is there an imputation as broad as that? 
OLSEN: Yes. Does your Honour have the schedule of imputations? 
HIS HONOUR: Somewhere. Yes. 


OLSEN: So, the clearest example is number 79. Number 93 is the same in 
respect of the third plaintiff, but number 79, "The second plaintiff deceptively 


failed to inform investors in Mount Warning Eco Village that no multiple ‘a 
occupa ör community is permissible on environmentally protected land. 
a E E E E a 


HIS HONOUR: Which published matter does that relate to? 
OLSEN: That's the-- 

HIS HONOUR: October 16 or April 17? 

OLSEN: April 17. 

HIS HONOUR: Right. 


OLSEN: But, in my submission, the time is irrelevant, because the words "is 
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permissible" have no temporal reference. Ms Norman is not simply saying 
"were not permissible at the time | published this", she's saying "are not 


HIS HONOUR: 


permissible, never have been, ever will be". 





hat's a lot to try to get out of a published matter. 


OLSEN: Well, in my submission-- 


HIS HONOUR: What's the relevance of this evidence if that should be 
construed as an assertion of counterfactual, counter to what that was said to 
have represented, as at the date of representations? So, Mr Darwin and 

s about a site or sites, if the imputation should be 


others making representation 


construed as simply being tha 


were untrue, would this evide 


(at) he time they made those statements the 
nte have a relevance then? 


OLSEN: In my submission, it still would have - well, I'm sorry-- 


HIS HONOUR: Do you follow what | mean? | mightn't have made myself very 


clear-- 


OLSEN: | follow what-- 


HIS HONOUR: --the plaintiffs claiming, endeavouring to justify these 
statements is that at the time representations were made to her about - and to 
other people, as | understand it - about these proposed developments, those 
representations were untrue and she has to establish what was represented to. 
herself and to others, but if it is shown that there was some representation 


made that there was-- 


OLSEN: Well, Ms Norman has a prove, in order to justify her imputations, that 
the plaintiffs had a particular state of mind at the time at which those 


imputations were made. 


HIS HONOUR: 


OLSEN: The evidence that Mr Mulherin is giving is relevant to your Honour's 
assessment of whether the plaintiffs could have had that state of mind 
because Mr Mulherin's evidence is to the effect that it is possible - well, rural 
land sharing communities are permissible and it is possible to develop such a 
community on this land. That's relevant to your Honour's-- 


HIS HONOUR: In 2019? 


OLSEN: Well, yes, that's when the application has been submitted. It is not a 
matter - | apologise, your Honour. 


HIS HONOUR: The starting point with problems about this is what was 
actually said by anybody. | don't mean what was published by Ms Norman, but 


what was said by the plaintiffs, terms she imputes dishonesty. 
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OLSEN: Butto take another example, there are broader imputations still. So, 
number 70 on the schedule-- 


DEFENDANT: Sorry, which matter are you referring to there? 


7 g lers 
HIS HONOUR: The eighth matter complained of. (ae 


OLSEN: It's number 70 the on schedule. 


L 
OLSEN: The eighth matter complained of y 


HIS HONOUR: That's very, very broad. 





something, those statements as t happerred which were untrue, but it wouldn't 
be very helpful to show that the imputation of being a person who made 
untruthful or reckless statements to induce others to invest, it wouldn't be very 
helpful to sh i i ot have been truth at the time, 
but have come through in the future. 
N eats re ee 
OLSEN: In my submission, the breadth of the imputation is such that it would 
be open to Ms Norman to justify it by proving that the second plaintiff was 
currently running a scam. Equally, evidence that the second plaintiff's 
activities are not a scam now, because this is a serious development 
application which is compliant with the relevant planning controls, is evidence 
which is rationally capable of affecting your Honour's consideration of whether 
the second plaintiffs pre am, because your Honour 
would see the current development application is the culmination of a process 
which has been going on for some years, it is part of a continuum. 


HIS HONOUR: | will allow you to adduce the evidence, but we'll take it, 


subject to relevance, I'll determine whether it's got any relevance f 
| have my doubts, but it's really-hard for me to see until the dust 


the day. 
settles, This is SUCH a sprawling argument. ; 


Ce el 


OLSEN: Yes, your Honour. 


Q. Mr Mulherin, could you please turn to page 452 and you see figure 29 
there? 
A. Yes. 


Q. That figure has some different areas of the land marked in different colours; 
could you please explain that figure to his Honour? 

A. In preparation of the concept development application, we undertook a 
significant amount of study over the site to determine effectively developable 
areas, high quality ecologically significant areas, areas not technically 
ecologically significant but still contributing to the wider open space, as well as 
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our road network and effectively the concept for where community facilities 
could be placed. Figure 29, the dark green shows the ecologically significant 
areas, as plotted by over 12 months of studies from our ecological team at 
Planit; the light green is open space, it may well be open space on areas with 
high slope which are not appropriate for urban development style dwellings; 
and then, the pink areas inside that are what we have termed our developable 
areas, based on our site constraints and the studies. So the developable 
areas have been identified as areas with not more than 18 degrees slope, they 
are able to be managed through bush fire asset protection zones, and they are 
also accessible via the road network. So, they are the developable areas of 
the site for the purpose of rural land sharing communities, so the idea is that 
the dwellings could establish within the developable areas, whilst still having 
access and providing interaction with the high quality ecological areas' 
rehabilitation of those areas. 


Q. Could you turn to page 458? Do you see the heading "potential dam 
inundation"? 
A. Yes. 


Q. Are you aware of a proposal to inundate part of this land for the purposes 
of adam? 

A. There has been discussion with Tweed Shire Council. Tweed Shire 
Council doesn't have the capacity to service their water catchment needs 
through to 2046, so there's two sites that Tweed Shire Council are considering 
for a potential future dam, and one of those overlaps with the Nightcap site. 
You can see there the blue areas are, in our discussions with Tweed Shire 
Council, they identified areas with a height less than 140 AHD that would 
contribute that potential future dam, so in our preparation of the concept, we've 
left those areas complete clear. So we don't rely on those areas for any form 
of development, or any form of access, for the idea that council-- 


HIS HONOUR 


Q. AHD is above height? 

A. Yes, sorry, Australian Height Datum, so surveyed heights. So anything 
below 140, the idea is that they are looking to dam and full up to 140 AHD, so 
for the purpose of that, we've left those areas completely clear, and there's 
ongoing discussion with Tweed Shire Council on them potentially taking up 
that land. They've also indicated that in taking up that land, if it wasn't to be 
used for a potential future dam, they would still see the significance from an 
ecological perspective, and therefore we've left that completely clear of any 
roads and structures. 


OLSEN 
Q. Is the land which is described as the Nightcap land within a water 
catchment area? 


A. Yes. 


Q. How does the fact that the land is within a water catchment area impact on 
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whether the land can be developed in this way? 
A. Water catchment is another head of consideration, so effectively catching 
water off roofs, treating it off the road run-off from the roads, treating that and 
making sure that the flow-on effects from our site and into the greater area 
5 doesn't cause any detrimental effect. So, residential areas are quite often in 

catchment areas, water is caught off roofs, through drainage systems, and 
then collected and treated, taken to actually provide water to the greater 
region, so there's nothing that stops development in a water catchment area, 
as long as it's appropriately addressed. We had consultants provide feedback 

10 on water catchment, and what would need to happen there; effectively, we're 
looking at quality and quantity treatment of stormwater run-off from any roads, 
and the majority of our run-off is caught in our tanks, and then making sure 
that our on-site effluent sewerage systems don't cause any kind of on-flow 
effect to the water catchment, so making sure that they're in accordance with 

15 Australian standards, for example, to treat water. 


Q. If you turn to page 474, you see the heading there "land use zones"? 
A. Yes. 


20 Q. You say, "the site is generally zoned RU2, rural landscape", and that is a 
designation under the TLEP 2014? 
A. Yes. 


Q. What is TLEP 2014? 
25 A. The Tweed Local Environmental Plan 2014. 


Q. How does that zoning designation impact upon the permissibility of the 
development? 

A. The Local Environmental Plan j n by the State Environmental 
30 Planning Policy, in terms of permissibility, The Tweed Local Environmental 
— pan dosent define or tem rural lend sharing communities at all, so it falls 

back to the State Environmental Planning Policy for that definition and 


permissibility. So, rural land sharing communities are not in there as a listed 
use; it's defined under the State Environmental Policy and made permissible. 










35 
Q. Since submitting this development application, have you received a 
communication from Tweed Shire Council? 
A. Yes. 
40 . Can | show you a document, please? 
Yes. 


. Have a look at the front page; is that a document you recognise? 
Yes. 


PO FO 


45 
Q. ‘Is that an email that you received from Hayley Nilan, who is a technical 
office of planning at Tweed Shire Council on 26 July this year? 


A. Yes. UE oer 2 i 


50 Q. Ms Nilan asks you a series of quite detailed questions about the 
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development applications? 
A. Yes. 






Q. In your experience as a planning consultant, is this kind of requisition a 
normal part of velopment approval process? 
A. Yes, with Tweed Shire Council, yes, most other councils, no, Dut Tweed 
Shire Council has a process where they do a preliminary assessment and 
advices on an application as it comes in, to them streamline their process 
down the path. So, we could have lodged through state government, for 
example, and then it would be referred straight to Tweed Shire Council, but in 
working with Tweed Shire Council, you quite often go through the preliminary 
lodgement, preliminary advices, fix up any loose ends of the development 
application, and then re-lodge. 


Q. Are you in the process of responding to these questions currently? 
A. Yes. 


EXHIBIT #E EMAIL FROM TWEED SHIRE COUNCIL DATED 26/07/19 
TENDERED, ADMITTED SUBJECT TO RELEVANCE 


OLSEN: Can say, your Honour, in respect of this email, this was an issue 
that Ms Norman raised in cross-examination of Mr Brennock yesterday. 


HIS HONOUR: That still may not make it relevant, because as you and 

Ms Norman will recall, yesterday | did question quite a few of the things that 
Ms Norman wished to take up in her questioning. 

<CROSS-EXAMINATION BY DEFENDANT 

Q. On page 465, the map and lot descriptions, could you indicate which of 
these lots have the RU5 zoning, which does permit rural land sharing? 

A. So, the RU5 zone makes up a small portion of-- 


OLSEN: | object to the question, because there is a false premise that rural 
land sharing is only permissible in RUS zoning. 


HIS HONOUR: | don't think that really is an assumption of the question. 
DEFENDANT: No. 

HIS HONOUR: In any event, the witness is answering it on the basis that he 
was asked to indicate areas that are RU5 under the Tweed plan. | will allow 
that. 

OLSEN: Yes, your Honour. 

WITNESS: So, the areas there in green and purple, the lot below that in blue, 


that's generally, I'm going to say half of that lot, towards the right of the page, 
towards Mandalay Road and Mebbin Drive. So half of that blue lot. 
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HIS HONOUR 


Q. This is RU5? 
A. That's RU5 zoned, under the Tweed Local Environment Plan. 


Q. The TLEP? 
A. Yep. 


DEFENDANT 


Q. All the rest is zoned RU2? 
A. The rest of the site, yeah, is RU2. 


Q. The site that is indicated Bhula Bhula in orange on the left, is the site that 
this matter is obviously about, and that is zoned RU2, and as you have 
explained-- 


HIS HONOUR: Just a moment. 


Q. Is that correct? 
A. Yes. 


Q. All the orange, Bhula Bhula site? 

A. Yes, | haven't got the mapping in front of me. There is a waterway that 
runs along near Kyogle Road that might be W2, but that's kind of irrelevant, but 
itis RU2. é 


Q. But anyway, the area shown in orange on figure 38, about which 
Ms Norman is asking a question, that is all RU2? 
A. Yes. 


Q. And these designations, RU2 and RUS, as you are identifying them on this 
figure, they were applicable back in 2015 and 2016, were they? 

A. The Tweed Local Environmental Plan is dated 2014, that's when that was 
rolled out, so those zonings have been in effect since then. 


DEFENDANT 


Q. You said that the local plan could be overridden by state planning, which 
would make permissible multiple occupancy which is not normally permissible 
under RU2 zoning. Could you point us, please, to the exact statutes that you 
are referring to there that would override the local state environment policy? 
A. Yep, so, the State Environmental Planning Policy is schedule 5, refers to 
rural land sharing communities and where they are made permissible. 


HIS HONOUR 


Q. Is that SEP 15? 
A. No, the new primary production rural development. 
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Q. To which you referred earlier in your evidence? 
A. Yes. 


Q. Can you show us in this document where the full title of that plan is? 

A. Yes, so, if we go to page 471, 4.9.4 at the top of the page, that's the State 
Environmental Planning Policy (Primary Production and Rural Development) 
2019. 


Q. Okay. 
HIS HONOUR: Have you got that, Ms Norman? 
DEFENDANT: That's the-- 


HIS HONOUR: The full title of it is set out toward the top of page 471 in the 
folder. _— 


DEFENDANT: That's the local plan, isn't it? 
HIS HONOUR: No, no-- 
WITNESS: No, that's the State Environmental Planning Policy-- 


HIS HONOUR: Just a moment. Just look at that page, 471 in exhibit A. At the 
top of the page in the heading 4.9.4, that's the full title of the State 
Environmental Planning Policy to which the witness is receiving as having 
overridden or having the capacity to override the zonings in the Tweed Local 
Environmental Plan. 


DEFENDANT 


Q. It has the capacity to override, is that the correct way of defining it or has it, 
to some extent, overridden already? 

A. It's written in that policy that it applies to Tweed Shire Council, the Tweed 
Local Environmental Plan 2014 and that it - in the event of any - | can't think of 
the actual terminology of it - in the event of an inconsistency, that document 
overrides. | did use the-- 


HIS HONOUR 


Q. So, the State plan prevails? 
A. Yes. 


DEFENDANT 
Q. When did you begin working with Nightcap Village? 
A. This was one of the first that | took on when | first started with Planit, so that 


would have been September 2018. 


Q. 2018? 
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A. Yes. 


Q. Was your company involved at all in giving planning advice to the leaders 
of the Bhula Bhula community during 2014, 15? 
A. No. No, Planit was engaged initially in 2017. 


Q. Yes. That was to work with Mount Warning Eco Village, was it? 
A. | think it was still Nightcap at that point when it was engaged. 


Q. As far as you know, in 2014, 2015, the RU2 zoning, multiple occupancy 
was, on the face of it, not allowed on that property? 

A._No, that's incorrect. In 2015, the schedule 5 that is now in the primary 
production of rural development SEPP, in 2015, that was a standalone 
document, being SEPP 15 for rural land sharing communities. There was a 
separate policy at that time and these lands would have fallen under that. We 
haven't done the tests on that because we weren't engaged at that time, so, | 
can't speak to whether that was tested, but there was legislation in play at that 
time that permitted rural land sharing communities. 


Q. That could have overridden the local plan? 
A. Again, | haven't run the tests on that actual document, because we weren't 
engaged until 2017-- 


Q. But, potentially, it could have? 
A. --but potentially that's - that's what the State Environmental Planning Policy 
at that time was, in effect, for-- l 


Q. Yes? 
A. --SO, yep. 


Q. So, if a development application had been put in before 2014, when home 
lots were sold on that property, there could potentially have been an approved 
development application for multiple occupancy or land sharing on that 
property? 

A. | can't speculate on approval process, as far as that's a merit-based 
assessment later on, but-- 


Q. Potentially? 
A. --an application would have been - could have been lodged under the 
previous legislation for rural land sharing communities. 


HIS HONOUR 


. When you say the previous legislation, you mean SEP 15? 
Yes. 


. For rural land sharing? 
. Rural land sharing communities. 


OD FPO PO 


. To your understanding, that was the predecessors of this SEP for Primary 
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Production and Rural Development of 2019? 

A. Yeah. There was one other stepping stone in between, but, yes, it's the 
Rural Land Sharing SEPP 15. The provisions of that were taken and then 
placed into the State Environmental Planning Policy Rural Lands 2008. It was 
put in there as schedule 3 and then when they were set to turn that document 
off, they rolled it into the new 2019 in schedule 4. 


Q. You just said 2008, but do you mean 2018? 

A. No, no. It was - it was an existing State Environmental Planning Policy. 
They took the rural land sharing communities' portion and added it to that 
existing policy. 


Q. | see, added it to an older policy-- 
A. Yes. 


Q. --and then converted the-- 

A. They were going to turn it off completely, but a lot of councils, like Tweed 
Shire Council hadn't implemented their own controls, so State Government, 
instead of turning that policy off in, | think it was August 2018, they just moved 
it into the 2008 document that they already had and then they've revised that in 
2019. 


Q. It's bewildering? 
A. Itis. 


DEFENDANT 


Q. Tweed Shire Council in 2015 informed us when we made inquiries that it 
was not permissible at the time to enter a development application for a 
multiple occupancy on that property because of the zoning, but they said that 
that would probably change in 2017, | believe it was, in August, and there 
would be a one-year window in which development applications could be 
submitted to the council. Are you familiar with that one-year window of 
permissibility for application for multiple occupancy on RU2 land? 

A. | believe you're referring to the same State Environmental Planning 
Policies, because they would have advised the councils that they were going 
to turn off these provisions and give everyone a 12-month window to lodge 
applications against that policy, but following that 12-month window, they didn't 
turn the provisions off, they moved them into the Rural Lands SEPP, the State 
Environmental Planning Policy, so they shifted the same allowance to a 
different document and didn't turn it off. So, | believe that's what Tweed 
Council would have been talking to, but | can't-- 


HIS HONOUR 
Q. So, your expectation, but assuming that Ms Norman has correctly stood 
what Tweed Council were saying back in 2014 or 2015, your-- 


A. Tweed Council-- 


Q. --your understanding is that the council would have been indicating what 
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could be done in the expectation that the SEP 15 policy would be turned off, as 
you describe it, but that in the event it wasn't actually turned off, it was just 
placed in a different instrument and, so, the opportunity to make such 
applications continued and wasn't confined to a window? 

A. Yes. 


Q. Is that what you're saying? 

A. Yes. | believe Tweed Council would have been saying it's not permissible 
in their zoning, under their Tweed LEP and there is a State Policy there that 
allows these applications to be lodged and that that will continue for 12 months 
and then at the end of that it was moved into another instrument, like your 
Honour said and it remains available. 


Q. So, in the event, despite what the council may have expected, that 
possibility of making an application with reference to the State plan continued 
longer? 

A. Yes, and is currently under the 2019 document. 


Q. Yes. 

DEFENDANT 

Q. To your knowledge, was a development application lodged by the 
developers of the Bhula Bhula community between 2014 and 2017? 


A. I'm not sure. We were engaged in 2017. 


. You would have known the history of the lodgement-- 
Yeah, | don't believe there was anything lodged in that time. 


. There was? 
. | don't believe there was. 


. Not, a development application lodged? 
. Not that I'm aware of. In our background checks, we haven't seen any. 


PO FO PO 


Q. No. When the project was then renamed as Mount Warning Eco Village 
from 2017 until 2018, was there any DA applications submitted during that 
time? 

A. No. The preparation of the DA had begun with Planit from our engagement 
in 2017. As we spoke before, with the constraints, a lot of that was ecological 
based and ecological assessment needs to be undertaken over more than a 
12-month window to make sure that you can address all of the different 
animals and species over a 12-month period. So, our preliminary - our 
preliminary works in 2017 were starting off all of those in-depth studies 
required to assess the site and suitability. 


Q. You put in an application, a DA application just a few weeks ago; is that 
correct? On what date was that? 


A. It was - was it May 25th. a | a bed 


$ er 
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OLSEN: | think your Honour will find the date on the first page of the Court-- 


HIS HONOUR: 425, was it? 





OLSEN: Yes - document control and it says,/"Final, 15 May 2019". 






HIS HONOUR: Yes, page 425. 


WITNESS: Yes, so that was the final copy of the report. The lodgement would 
have been shortly after. 


DEFENDANT 


Q. Thank you. Mr Dixon mentioned yesterday that a land swap had been 
executed. Could you tell us about that, what that involves? 

A. What I'm aware of on the land swap is negotiations with council as to the 
acquisition of that potential future dam inundation area and potential release of 
other council lands in the area. 


Q. So, the idea, as Mr Dixon indicated yesterday, was that three and a-half 
thousand acres of land, which would be basically, | think, the blue area or parts 
of the blue area that would be close to the inundation areas would be 
exchanged for just over 6,000 acres of, | believe it's State Forest to the 
north-west of there; is that correct? 

A. My understanding of the land swap is, yes, the blue areas of our site on 
figure 29 on 452, the light blue-- 

HIS HONOUR 


Q. Just wait, because | think Ms Norman has been looking at blue areas on 
figure 38. 


HIS HONOUR: Haven't you, Ms Norman? 

DEFENDANT: Figure 38, yes. 

WITNESS: Sorry. 

HIS HONOUR 

Q. Figure 38 on page 465? 

A. Yeah, no, not those ones. That's the - those have been marked blue to 


indicate the different land owners across the entirety of the site. 


Q. As per table 12 on the opposite page? 
A. Yes. 


Q. So, you referred to something at page 459? 
A. 449 has just the potential dam inundation area marked on figure 26 on 449. 
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Q. 449? 
A. So, that - yeah - the area there in blue-- 


DEFENDANT 


Q. Yes? 

A. --is what has been discussed, preliminary discussions with council in terms 
of land swap. The blue on our site is to be - is negotiated to be given to 
council for the purpose of that dam inundation and if we can see the white 
areas to the north of our site and the north-east, those lands are what have 
formed the discussions with council in terms of the land swap. So, they're not 
State Forest. The State Forest - Mebbin State Forest is to out west, is to the 
left of the page. 


Q. Of the land that is being swapped for, is that private land or-- 
A. It's council owned land-- 


Q. --council owned-- 
A. --but it's not - yeah, it's council lands, as far as | am aware, but it's not used 
as State Forest at the moment. 


Q. Or National Park? 
A. No, the National Park is to the east - sorry - to the west, to the left. 


Q. So that would include, if you compare the map on figure 26 with the map 
on figure 38, these inundation areas in the bottom left-hand corner would 
overlap with the orange area here which is the Bhula Bhula property, would it, 
or not? 


HIS HONOUR: Sorry, "the orange area here" is back on-- 
DEFENDANT: On figure 38 on page 465. 
HIS HONOUR: Right. 


WITNESS: Yes, | believe part of that damming inundation area comes across 
the Bhula Bhula sites. 


NO RE-EXAMINATION 
<THE WITNESS WITHDREW 
HIS HONOUR: Do you wish to go back to Mr Dixon's evidence? 


OLSEN: Mr Dixon's yes. Before we do, | was going to hand these up in final 
submissions, but it is becoming apparent that it might be helpful to have them 
now. I've got copies of state environmental planning policies. Number 15, 
which we have heard about already, the 2019 policy which Mr Mulherin was 
talking about, and then an intermediate policy dated 2016, which your Honour 
is about to hear some evidence about. | will hand those up. 


07/08/19 191 MULHERIN XXN WD 


DTI:DAT D3 







ITATE ENVIRONMENTAL POLICIES, ADMITTED WITHOUT 


| intend to say anything about them at the moment, but because of the way 
discussions have progressed over the last few days, it is probably helpful for 
your Honour to have them now. 

HIS HONOUR: They will need to be referred to in submissions. 


OLSEN: | will take your Honour through them in submissions. 
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